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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
vs. 
REX D. POWELL, 
Defendant/ Appellant. 
Case No. 20020678-CA 
APPELLANT'S REPLY TO BRIEF OF APPELLEE 
ARGUMENT 
REPLY TO POINT I 
APPELLANT RELIES ON HIS ARGUMENT PRESENTED IN HIS 
INITIAL BRIEF AS A COMPLETE ARGUMENT AND RESPONSE TO 
APPELLEE'S ARGUMENT. 
The Appellant submits that the argument of points and authorities as found in the 
Appellant's initial brief is complete and provides sufficient reply to Appellee's argument 
on this point. 
REPLY TO POINT II 
ALTHOUGH APPELLANT DID NOT PRESERVE THE SUFFICIENCY 
OF THE EVIDENCE ISSUE AT TRIAL, PLAIN ERROR EXISTS THAT 
SHOULD HAVE BEEN OBVIOUS TO THE TRIAL COURT THAT THE 
EVIDENCE PRESENTED WAS INSUFFICIENT TO SUPPORT A 
CONVICTION. 
When a defendant fails to move the trial court to dismiss on grounds of insufficient 
evidence to support a conviction, defendant has failed to preserved the issue for appellate 
purposes. State v. Holgate, 2000 UT 74,111, 10 P.3d 346. However, if the defendant 
1 
fails to preserve a sufficiency of the evidence claim, he or she may appeal the claim if the 
defendant can demonstrate plain error. Id. 
The Code of Criminal Procedure provides, "When it appears to the court that there 
is not sufficient evidence to put a defendant to his defense, it shall forthwith order him 
discharged." Utah Code Ann. §§ 77-17-3 (1999). Therefore, the trial court must grant 
relief when the evidence is insufficient, even if a defendant fails to properly raise the 
issue at trial, as long as the evidentiary defect is "apparent" to the trial court. Holgate, 
2000 UT 74, at H 15. Citing Utah Code Ann. §§ 77-17-3 (1999). 
"To demonstrate plain error, a defendant must establish that '(i) [a]n error exists; 
(ii) the error should have been obvious to the trial court; and (iii) the error is harmful, i.e., 
absent the error, there is a reasonable likelihood of a more favorable outcome for the 
appellant, or phrased differently, our confidence in the verdict is undermined.'" Id. at \ 
13. Quoting State v. Dunn, 850 P.2d 1201 (Utah 1993). In other words, for a defendant to 
establish plain error, he or she must first show that the evidence, in light most favorable to 
the jury verdict, was insufficient to support a conviction and "second that the 
insufficiency was so obvious and fundamental that the trial court erred in submitting the 
case to the jury." Id. at f 17. 
In Appellant's initial brief, Appellant took great efforts and particularity to 
"marshal all the evidence" that it may be viewed in light most favorable to that of the jury 
verdict. Aplt Br. 10-16. Under the "light most favorable" standard, it is clear that plain 
error exists that the evidence was insufficient to support a conviction. Moreover, such 
insufficiency was so obvious and fundamental that the trial court erred in submitting the 
case to the jury. 
It is clear that there is question as to who was driving the vehicle. The prosecution 
witnesses have failed to clearly point to Mr. Powell as the sole occupant or the driver of 
2 
the truck. Mr. Baxley t e s t i fy 1 tl vM tl u M i > ( \( >uld 1 iav c beei i otl lei s in i tl ic rc 1 liclc bi it I ic 
would not know for certain. ( K. 1 :^  " \ ). However, Mr. Baxley does not clearly state that 
h -u ;s. -i :\ saw Mr. Powell sit in UK driver 's seat and drive away. Mr. Baxley merely 
states that he saw the truck back out»»i nr, oriveway and drive next door. (• * 
One can only speculate that Mr. Powell was driving from this test imony. Furthermore, 
there were i ic • othei v ' iti lesses of the prose ci itic i I > J 'I i.o clearl> stated that it vvas Mr. Powell 
driving that truck the evening he was arrested. 
Because of this testim-*- • : ' ' • : ;-,; ' • •• '• \ <• ^^ -IM • \ >*\ 
the vehicle, the evidence is insufficient to support Mr. Pow J i - conxkwoii oi 1)011-. ;;-
DUI charge and the Driving on Suspension charge. 
The elements of both the DIII charge and the Driving on Suspension charge 
require a driver, II r is unclear who the driver is o? \\i : none of the witnesses can give 
certain and precisi !• -n* • : ;. : u -i-. • . - • *' ' 
vehicle, then it becomes obvious that Mr. Powell cannot be convicted on both counts. 
Therefore, it was plain error for the jiidge to submit the case to the ji11 y to determine a 
verdict. 
CONCLUSION 
Defendant's conviction should be overturned. 
P r S P p r 1 ! ! . . I.!*I:.J:. *• on .\umiM 
T H O M A S H. M E A N S (2222) 
Counsel for Appellant 
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